Introduction
The European Union (hereinafter: EU) is based on the free movement of goods, services, persons, and capital, 1 known as the four freedoms. In order to secure the impeccable functioning of the internal market, a 'fifth freedom' 2 has emerged in the Brussels Convention 3 and the following Brussels I Regulation 4 -the free movement of judgments. 5 Although all of these freedoms are of utmost importance for the EU, there are some restrictions to them. Restrictions are necessary since there are still specificities of each Member State's legal order that need to be safeguarded, notwithstanding the well-functioning internal market. 6 One of these is * Faculty of Law, University of Zagreb. The author is grateful to Dr Justin Borg-Barthet for his comments on an earlier draft of the paper. All errors are the author's alone.
the public policy of the Member State of destination, or the Member State of recognition and enforcement of the foreign judgment.
The modern private international law doctrine of public policy was developed in the 19 th century. Joseph Story argued that 'foreign laws which are repugnant to fundamental principles of the lex fori, or to religion or morality, cannot claim adoption under the general comity of nations'.
7 Already then, it was held that the State should be allowed to protect its own fundamental principles when there was a dispute involving a foreign element. Such importance of public policy was perceived by the founding EU Member States who 'realised that member states may wish to enhance different values and differentiate in the way they deal with certain activities'. 8 The public policy exception to the four freedoms was thus introduced from the start in the Treaty of Rome of 1957. 9 Although the European Communities, now the European Union, had the convergence of laws and economic policy as their goal from the very beginning, 10 it was reasonable to include such an exception and not to expect complete equality between the Member States.
The public policy of a state is not easy to define due to its variability in space and time. 11 However, the Court of Justice of the EU (hereinafter: CJEU, the Court) has developed some standards for its application both in the context of public policy as a justification for the restriction of the four freedoms (Article 36 of the Treaty on the Functioning of the European Union (hereinafter: TFEU) for goods, Article 45 TFEU for workers, Article 52 TFEU for establishment, Article 65 TFEU for capital and payments (hereinafter: the four freedoms public policy)) 12 and public policy as a justification for the restriction of the fifth freedom (Article 34(1) Brussels I (hereinafter: the judgments public policy)). 13 It is thus to be established whether a parallel can be drawn between the two. Rushed conclusions are unwelcome because there are both similarities and differences between the two.
14 The CJEU, willingly or not, is interpreting the usages of public policy in both areas in a similar fashion, but their addressees, content, nature and operation are sometimes different. Still, it is submitted that the difference in usage is not of such a nature as to amount to the creation of two different notions, or to the splitting of the one into two separate notions.
This paper will firstly present public policy as used within the restriction of the four freedoms and then in EU private international law. One early CJEU decision for each area will be elaborated -Van Duyn v Home Office 15 and Krombach v Bamberski. 16 They were mostly followed in the later CJEU jurisprudence and they depict the basic features of the operation and content of public policy. Other relevant case law will be used throughout the paper. After that, several types of public policy will be discussed -domestic, international and purely international; European; substantive and procedural public policy -in order to see how they act in the context of the five freedoms. The paper will then discuss the similarities and differences between the usages of public policy in the two areas in the EU. The similarities are found in its strict interpretation, the variability of the notion, and the violation of a fundamental value needed to establish contrariety of public policy. The differences are based on the discriminatory nature of the four freedoms public policy, on the protection of different addressees' human rights and on the protection of an economic interest. Lastly, the paper will assess the comparison of the 'two public policies' in order to determine whether there is only one notion of public policy within the EU.
Public policy in the EU internal market law

General observations
It is a mission of the EU to ensure free circulation of four factors of production -goods, services, persons, and capital -since this is the only way to create an economically connected community (an internal market), which is the primary goal of the EU. The mutual recognition of the four freedoms between Member States does not produce absolute rights. Restrictions are allowed, but are to be applied restrictively. As a restricsels I, of the relevant legislation shows that there is no difference in naming the two exceptions in most languages. However, differences occur in Bulgarian ('публичната политика' and 'обществен ред'), Danish ('grundlaeggende retsprincipper' and 'offentlige orden'), Finnish ('oikeusjärjestyksen perusteita' and 'yleisen järjestyksen'), Hungarian ('közrendjével' and 'közrend'), Maltese ('l-istrateġija pubblika' and 'ordni pubbliku') and Swedish ('rättsordningen' and 'allmän ordning'). Without going into linguistic nuances, the private international law notion is named 'public policy' and the Treaty notion could be best translated as 'public order' or 'law and order'. For more, see Kessedjian (n 8) 25 tion to the four freedoms, public policy stands side by side with public security and even public morality, the protection of the health and life of humans, animals or plants, the protection of national treasures possessing artistic, historic or archaeological value, and the protection of industrial and commercial property in the case of the free movement of goods (Article 36 TFEU). Therefore, public policy does not include the other enumerated exceptions. In the case of judgments public policy, there are no similar exceptions to the ones for the four freedoms. However, the Brussels I Regulation adds several more reasons for refusing recognition and enforcement of a foreign judgment: breach of the defendant's right to be heard due to lack of adequate service, an irreconcilable domestic judgment, and an irreconcilable foreign judgment that is susceptible to recognition and enforcement in the state of recognition and enforcement.
17
Although the public policy exception exists for all four freedoms and is most often interpreted in an analogous fashion, 18 there are some differences in the application of the exception. By way of example, public policy is often considered together with public security in the case of free movement of persons.
19 When deciding on a person's right to enter and reside in a foreign Member State, his or her personal conduct is relevant and an analysis of both restrictions at the same time provides for a complete review. 20 Still, the nuances in approach to the four freedoms public policy are not so major as to impede a comparison of the four freedoms and the free movement of judgments.
Van Duyn v Home Office -how the exception operates
In one of the most important judgments dealing with the direct applicability of EU law and exceptions to the free movement of workers, Van Duyn v Home Office, the dispute arose before the English court. The case involved a Dutch citizen, Mrs Van Duyn, who was denied leave to enter the United Kingdom since she was to be employed by the Church of Scientology whose activity was disapproved by the British Government.
17
Brussels I Regulation (n 4) art 34/2-4. These other reasons prevail in application over the public policy exception (see Aurelio Lopez-Tarruella, ' In the preliminary ruling procedure, the national court firstly asked whether the provisions on free movement of workers and on justifications to their restrictions stemming from the Treaty and Directive No 64/221 of 25 February 1964 on the co-ordination of special measures concerning the movement and residence of foreign nationals were directly applicable. The CJEU held that those provisions 'confer on individuals rights which are enforceable by them in the courts of a member state and which the national courts must protect' 21 and are to be applied directly by the national courts.
The second question answered by the CJEU dealt with the restriction to free movement of workers based on public policy. The activities of the Church of Scientology were not unlawful in the United Kingdom. However, the State considered them to be socially harmful and employed administrative measures to counteract them. The CJEU held that the lack of illegality of a certain conduct does not lead to the impossibility to invoke the violation of public policy and concluded that 'the particular circumstances justifying recourse to the concept of public policy may vary from one country to another and from one period to another'.
22
It was emphasised that although the United Kingdom does not impose similar measures on its own nationals in similar circumstances, it is not prohibited under the principle of non-discrimination to prevent foreign nationals to enter its territory. As the CJEU said, this is a consequence of the international law principle that a state cannot prohibit its own nationals from entering its territory.
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The CJEU also tackled the question of the scope of applicability of the restriction to the free movement of workers based on public policy by stating that 'the concept of public policy in the context of the Community and where, in particular, it is used as a justification for derogating from the fundamental principle of freedom of movement for workers, must be interpreted strictly'. 24 The framework for this strict interpretation was set in subsequent case law where the CJEU concluded that only 'a genuine and sufficiently serious threat to the requirements of public policy affecting one of the fundamental interests of society' 25 could amount to a violation of public policy. The main lessons to be learned from the Court's interpretation of the public policy exception are best reiterated in a recent case:
The Court has always emphasised that while Member States essentially retain the freedom to determine the requirements of 21 Van Duyn (n 15) para 15. 22 public policy and public security in accordance with their national needs, which can vary from one Member State to another and from one era to another, the fact still remains that, in the European Union context and particularly as justification for a derogation from the fundamental principle of free movement of persons, those requirements must be interpreted strictly, so that their scope cannot be determined unilaterally by each Member State without any control by the institutions of the European Union. 
General observations
The secondary legislation regulating the ever more important fifth freedom in the EU, namely Articles 34 and 57 of the Brussels I Regulation, 27 Articles 22 and 13 of Brussels II bis, 28 Articles 24 and 34 of the Maintenance Regulation, 29 and Article 40 of the Succession Regulation 30 allow for non-recognition or non-enforcement of judgments on the basis of the public policy of the state of recognition. Besides, violation of the public policy of the forum might be an excuse for the non-application of foreign law under Article 21 of the Rome I, 31 Article 26 of the Rome II, 32 and Article 12 of the Rome III 33 regulations and Article 25 of the Succession Regula-tion. 34 The public policy exception as used in EU private international law was already part of the national laws in Europe 35 and today it continues to form a valuable device for the protection of the domestic legal order.
Notwithstanding the fact that the EU strives to create an 'ever closer Union', 36 the EU Member States have not yet reached such a similarity in basic principles, fundamental values and protection of human rights to completely abandon the public policy exception.
37 Indeed, this exception to recognition and enforcement of foreign judgments has been kept in the Recast of the Brussels I Regulation that will come into force in January 2015.
38 This basically means that in the case of a dispute with a foreign element, Member States may avail themselves of the negative function 39 of the public policy to prevent the unwanted effects 40 of foreign law or of a foreign judgment by avoiding its application or recognition and enforcement.
The Krombach v Bamberski judgment -how the doctrine operates
In order to show the operation of the concept, the landmark Krombach v Bamberski 41 judgment dealing with the public policy exception to the recognition and enforcement of foreign judgments in the Brussels I Regulation will be presented. Mr Krombach was under preliminary investigation in Germany due to alleged liability for negligence in relation to the death of Mr Bamberski's daughter. The investigation was discontinued, but on Mr Bamberski's initiative the proceedings were started in France where jurisdiction was based on the victim's French nationality. In the proceedings, Mr Krombach did not appear in person and was subject to contempt proceedings in which his counsel was not allowed to appear. Mr Krombach was found guilty of involuntary manslaughter and Mr Bamberski was given monetary compensation. The case only deals with 34 Succession Regulation (n 30). 35 P Jenard, 'Report on the Convention on jurisdiction and the enforcement of judgments in civil and commercial matters (signed at Brussels, 27 September 1968)' (Jenard Report) OJ C59/1, 3-6. 36 Lisbon Treaty (n 1), Recital 13 of the Preamble. the civil implications of the criminal judgment, ie the monetary compensation given to Mr Bamberski for the loss of his daughter, since criminal proceedings fall out of the scope of the application of the Brussels I Regulation. When the recognition and enforcement of the judgment was sought in Germany, the appeal came to the Bundesgerichtshof (German Supreme Court) due to the violation of the right to a fair trial since Mr Krombach was not heard during the proceedings.
The German court stayed the proceedings and referred three questions to the CJEU. The national court wanted to know whether the public policy exception under the then applicable Brussels Convention 42 may be interpreted to encompass firstly the fact that the foreign jurisdiction was based on exorbitant rules and secondly the violation of the right to a fair trial. Regarding the first question, the CJEU decided that Member States are not allowed to review a foreign court's jurisdiction as the Convention itself says in Article 28, even if the jurisdiction is wrongly based solely on the victim's nationality.
43 With regard to the second part, the CJEU decided that Member States may interpret the notion in accordance with their own conceptions, but the limits are to be determined by the CJEU itself, so public policy is 'no longer a purely domestic matter'. 44 It was stated that domestic public policy is endangered when the recognition and enforcement of a judgment 'would be at variance to an unacceptable degree with the legal order of the State in which enforcement is sought inasmuch as it infringes a fundamental principle'.
45 Since the 'right to a fair trial occupies a prominent position in the organisation and conduct of a fair trial and is one of the fundamental rights deriving from the constitutional traditions common to the Member States', 46 the CJEU allowed the refusal of recognition and enforcement of a judgment issued in violation of this right. The third question was a combination of the first two questions and was not answered since the second one had been answered positively.
Although the case was decided under the Brussels Convention, there should be continuity of case law between the Convention and the Regulation. As stated in falco Privatstiftung, 47 the two instruments follow the same structure and principles. Looking at the public policy exception specifically, the provision retains the same structural position within the 42 Brussels Convention (n 3) art 27(1). 43 Regulation as one of the few very limited grounds for refusal of recognition and enforcement of a foreign judgment. 48 The wording has changed, since the Regulation added the word 'manifestly' to the expression 'contrary to public policy'. This change is irrelevant for the continuity of case law because public policy was used only in 'exceptional cases' 49 even under the Brussels Convention and it is thought that a very restrictive interpretation existed even before the inclusion of that word. 50 The inclusion only strengthens the point that this restriction of free movement of judgments should be invoked in exceptional circumstances.
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The Krombach judgment gives limited guidance to Member States on what constitutes infringement of public policy. In order for public policy to be justly invoked, three cumulative requirements have to be fulfilled: that there is a notable discrepancy between the rule applied in the state of origin and a rule of the state of recognition, that there is a violation of a fundamental principle in the state of recognition and enforcement due to that very discrepancy, and that this violation of a fundamental principle constitutes a 'manifest breach of a rule of law regarded as essential in the legal order of the State in which enforcement is sought'.
52 The Court put forward the limits of the notion, leaving Member States to decide what is essential for their legal order. 53 This essentiality criterion is the main tool of discretion given to Member States, which will enable them to create their own public policy depending on different features of their legal order. Still, the Member States cannot use the discretion too freely seeing that the Court has given a strict interpretation of public policy. Now the question arises whether one could claim that this public policy exception is equal or applied in an equal fashion to the judgments public policy. Prima facie estimation could lead to the conclusion that since the purpose is similar, that is, restricting freedom of movement on the basis of a violation of fundamental principles or the 'public good', 54 as stated in Van Duyn, the usage in both areas should be the same. However, it will be shown that although similar, the uses of public policy in 48 Compare art 27 of the Brussels Convention (n 3) and art 34 of the Brussels I Regulation (n 4). the two areas are not identical. But first, several types of public policy will be demonstrated and their use in the four freedoms and in the judgments public policy will be evaluated.
Which public policy?
Domestic, international and purely international public policy
Public policy is always national and protects domestic interests. 55 However, there are several types or levels of public policy occurring in each State. In private international law, there is a distinction between so-called 'international' and 'domestic' public policy which comes down to the level of protection of the endangered interest. 56 In cases with a foreign element, only the violation of the international level of national public policy may be invoked since it aims to protect the very essential values that should not be neglected even in internationalised disputes.
57
This is analogous to the requirement of restrictive interpretation; only the very basic values deserve protection when restrictions within the EU are considered. Therefore, in both areas of usage of public policy, only the international one is to be protected.
58
There is, however, another type of public policy -'purely international' -which is at stake when an international law obligation or a rule would be infringed if the judgment was enforced or if the four freedoms were allowed free circulation. This is also part of the national public policy, but there is a specific source of obligation behind the domestic interest, ie an international law obligation that needs to be respected by the state concerned.
59 It was submitted that this type of public policy could also be protected in the case of recognition and enforcement of foreign judgments. 60 Beaumont and Johnston give an example of a mistaken breach of a UN sanction in the Member State of origin which could lead to enforcement in another Member State if purely international public policy is not invoked. 61 There is no reason why violation of such a public policy could not lead to restrictions to the four freedoms. An example 55 Van Duyn (n 15) para 4 for the four freedoms, and art 34/1 of the Brussels I Regulation (n 4) for the fifth freedom. could also be a UN sanction directed against a Member State national whose free movement could be restricted on that basis or whose assets were frozen so the free movement of capital would be restricted. Still, the national court would have to conduct the test given in the CJEU's case law in order to establish whether the public policy exception could be used. Already in Kadi, the CJEU made it clear that it has competence to review compliance of EU law that transposes international law with some other piece of EU legislation, 62 and has thus accepted a 'sharply dualist tone in its approach to the international legal order'. 63 This means that international law norms will 'gain validity in EU law only if they comply with EU constitutional primary law and in particular with EU fundamental rights'. 64 Although Kadi does not effectively solve the question of the hierarchy of norms, 65 national courts surely need to observe the standard set in the relevant CJEU case law regarding public policy when it comes to questions of primary EU law (the four freedoms) and fundamental rights (all the five freedoms).
European public policy
In Eco Swiss v Benetton, 66 the CJEU stated that Article 101 (ex Article 81) of the Lisbon Treaty is to be considered a part of the Member States' public policy. 67 The question arose before the Dutch Supreme Court, Hoge Raad, whether an arbitral award enforcing a licence agreement should be annulled based on public policy due to a lack of requirements under Article 101 of the Treaty (ie notification to the Commission) which renders the agreement invalid. Under Dutch law, violation of competition law was not considered to be a violation of national public policy. Even more, the sought annulment was time barred according to Dutch law since the parties should have started annulment proceedings based on the interim award dealing with the same question. The CJEU stated that although the national court must consider the application of the mentioned provision as part of its national public policy, it is not required to review the award if national procedural rules restrain it from doing so. The Court has thus introduced a notion of EU public policy that was confirmed in subsequent case law.
68
The implications of this decision could be explained in three different ways. Firstly, it could be inferred that the CJEU has departed from Krombach and has imposed on national courts the content of public policy creating a European or EU public policy. 69 The other view is that the CJEU only did its job in securing the correct interpretation and application of EU law by confirming that some EU provisions deserve to be considered part of national public policy, which only reiterates Krombach and the CJEU's role in setting limits to the notion. 70 Thirdly, Haegen sees the Eco Swiss judgment as CJEU's manipulation of the public policy device since the arbitrators may never request a preliminary ruling from the CJEU and this was the way to ensure the compliance of arbitral proceedings with EU law. 71 Perhaps the middle approach would be the best -EU law is part of national law, and since only the CJEU is to interpret EU law, it is to determine which of it is to be considered part of national public policy. 72 This interpretation does not support the creation of a European public policy as opposed to a national one; it just acknowledges that there is an EU law level in national public policy. 73 This is confirmed in the Giuliano and Lagarde Report on the Rome Convention.
74 Looking at Eco Swiss together with Maxicar where the CJEU decided that the misapplication of the Treaty provisions does not always form a violation of national public policy, 75 it is seen that not each and every norm coming from the EU, especially the Treaty, forms such a fundamental rule to place it within the notion of public policy. 76 It is always to be kept in mind that the notion of public policy deserves a very narrow application. 77 In any case, the concept of EU public policy protects the EU and its interests primarily, whereas 'classical' public policy protects national law and interests.
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In view of the foregoing, the question is whether there could be an EU layer of the four freedoms public policy. 79 It is plausible that the CJEU would accept the public policy exception, for example, to restrict the provision of services from a company that has unduly been given state aid. However, it is to be kept in mind that in any application of public policy its violation must be obvious and severe. In the given example, the national court surely would not be the one to investigate whether the conditions have been fulfilled. It could rely on public policy if a breach of the procedure has already been established or if the breach is manifest enough to allow reliance on the public policy exception.
Substantive v procedural public policy
In private international law, there is a distinction between substantive and procedural public policy. The classification depends on whether the substantive law standards or procedural law standards are in question. In the operation of public policy as a restriction to the fifth freedom, it is more often the case that the procedural aspect is endangered.
80 The reason for this could firstly be found in the similarity of civil and commercial law and principles of Member States. Secondly, the prohibition of the review of merits under Articles 35 and 45/2 of the Brussels I Regulation leads to it being virtually impossible to claim violation of the substantive aspect of public policy. 81 However, it is possible for substantive public policy to be at stake when, for example, the original judgment is obtained by fraud, and which is discovered only after the judgment has been issued. 82 The most frequent consideration under procedural public policy is what is encompassed by the right to a fair trial expressed in Article 6 of the European Convention on Human Rights and Fundamental Freedoms.
83 It was also confirmed by the CJEU that the Convention and the 77 According to Bermann (n 76) 419-120, EU public policy is interpreted more widely than private international law policy should be. case law interpreting it are of high importance when violations of human rights in respect of public policy restriction are questioned.
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On the other hand, if the distinction is transposed to the four freedoms public policy, substantive public policy will most probably more often be at stake.
85 When applying the four freedoms public policy, there is no process relevant to free movement and that is why procedural standards will have lesser importance. This difference is based on the nature of what should circulate freely. In the case of judgments, there is always a procedural aspect preceding the judgments themselves. This is not the case with goods, services, workers and capital. However, it is possible for some procedural standards to be infringed, for example in the process of the formation of a company which would make another Member State prohibit the free movement of services provided by that company. It is unlikely that violations of such standards would be so grave as to violate public policy, especially its procedural character. Even more, even if the procedural rules are breached, the result is a favourable one since the person is allowed to exercise the right of establishment, and depriving the services of free movement would only increase the injustice and contravene the EU's aims.
In its Van der Weerd
86 judgment, the CJEU gave an interpretation which could in part explain how the four freedoms procedural public policy should function. The dispute arose in the Netherlands between cattle breeders and the Minister for Agriculture, Nature and Food Quality in the application of measures dealing with the slaughter of cattle due to alleged disease. Although only one Member State was involved and the dispute deals with the relation of public policy and EU law, it might give some answers. The main question is whether the national court can invoke EU law ex officio in order to review the national administrative procedure. The CJEU stated that the national court has an obligation to review the relevant procedure only if the contrary would violate its public policy. However, if the national concept of public policy does not compel it to do so ex officio, neither does the principle of equivalence. AG Maduro, the national court has to determine whether the relevant EU rules are protecting the same interest as the national public policy, which was not the case in Van der Weerd. 88 Transposed to the domain dealt with in this contribution, this means that the national court should decide under its national concept of public policy whether the foreign procedure is to be reviewed and whether the violation is such as to create a breach of public policy by looking at the interest that the national public policy safeguards and the interest that the foreign procedure violated. Only if the two interests are concurrent and only if the violation is manifest is there a violation of the national procedural public policy.
The difference of uses of public policy in the two areas with respect to the two elaborated aspects (substantive and procedural) of public policy lies only in the frequency of the occurrence of one or the other and this is consequential to the nature of the judicial process which results in a judgment on the one side, and the four basic freedoms on the other side, and does not amount to a difference in the operation of the exception.
Similarities between the usages of public policy in the two areas
Restrictive interpretation
The CJEU has decided that restrictions based on both uses of public policy should be interpreted restrictively. 89 The wording of the Brussels I Regulation states that the recognition and enforcement of a foreign judgment must be 'manifestly' contrary to public policy of the forum to be refused, whereas the word 'manifestly' is lacking from the provisions dealing with justifications of restriction of the four freedoms. This might suggest that refusal of recognition and enforcement of judgments should be interpreted even more restrictively. However, the requirement of manifest breach of the judgments public policy actually stems from the Krombach judgment that was codified in the Brussels I Regulation. 90 On the other side, strict interpretation of the four freedoms public policy stems from the CJEU's case law which was never codified, but that does not make it any less binding.
Strict interpretation means that the violation in both cases must be both obvious or manifest and serious; it has to violate a fundamental value or principle. This twofold restriction in reality produces the effect that the public policy restriction is only applied in a very limited number of cases. This is in accordance with the basic aim that the EU pursues, namely the creation of an internal market through free circulation of the four (five) basic freedoms. Since invoking public policy might lead to a restriction of the basic freedoms and thereby endanger the EU's goal of eliminating the barriers which divide Europe, 91 it is reasonable that a restrictive interpretation was employed since, as always, exceptiones sunt strictissimae interpretationis. The narrowness of application is mirrored in a small number of judgments actually allowing for restrictions based on public policy, both regarding the four freedoms and the recognition and enforcement of judgments.
92 This shows that strict interpretation is a valuable characteristic since otherwise the States, as well as the parties, might misuse the concept in order to evade their obligations. This could be detrimental to the uniform application of EU law, so the correct balance needs to be struck.
Violation of a fundamental value
When deciding on restrictions of free movement of capital in Scientology International, the CJEU observed, actually relying on Rutili 93 on free movement of workers, that public policy may be 'relied on only if there is a genuine and sufficiently serious threat to a fundamental interest of society'. 94 In Krombach, on the other hand, the CJEU held that recognition or enforcement of a foreign judgment may be refused if its effects would infringe a fundamental principle and 'the infringement would have to constitute a manifest breach of a rule of law regarded as essential in the legal order of the State in which enforcement is sought or of a right recognised as being fundamental within that legal order'. 95 What should be emphasised at this point is that public policy may be invoked only if there is a violation of a fundamental value, and in both cases fundamentality should be recognised by the Member State. The recognition of such fundamentality will usually be indicated in the constitutional order and legislation, as well as in the actions taken by the State leadership. The CJEU has already confirmed that human rights do present such fundamental values and has allowed restriction on free movement of services and goods in Omega 97 based on violation of human dignity, and violation of the right to a fair trial led to non-recognition of a foreign judgment in Krombach. The judgments differ from each other since in Omega the public policy violation was strictly based on the German view of human rights, 98 whereas in Krombach the recognition was refused based not only on the German but also on the European concept of the right to a fair trial.
99 Still, in both cases there was a belief that the right in question forms a fundamental value, but that might not be the case for all the fundamental rights. Although all the Member States are also signatories to the European Convention on Human Rights and Fundamental Freedoms (hereinafter: ECHR), the level of protection of human rights varies, as seen especially in the French and German example in Krombach. Even if the state does not find the right to be so fundamental as to include it in its domestic public policy, it cannot avoid encompassing the level of protection imposed by the ECHR since it forms a minimum of protection of human rights in the Member States, 100 and consequently in the EU legal order. 101 This does not mean that the protection of the rights arising from that instrument has to be absolute, but derogations must be in accordance with the conditions set in it. Only then will circumvention of the expected protection of human rights not violate the State's public policy. The same can be said for the Charter on Fundamental Rights.
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In any case, although a fundamental value has been violated, the principle of proportionality has to be observed. 103 When deciding on a restriction to the four freedoms, national courts must assess whether there is a less restrictive measure that would attain the same aim and preserve the endangered interest.
104 AG Maduro explained in Leppik 105 the proportionality test to which each restriction has to be subjected in detail. The test has four components -the already mentioned necessity component (the least restrictive measure), proportionality stricto sensu (the more important the interest, the greater restriction is allowed), suitability (the measure has to be suitable to achieve the desired aim) and there must be no arbitrary discrimination in any case.
A decision on recognition and enforcement of a judgment must also be scrutinised by raising the question of whether the restriction in the foreign state was proportionate to its goal in order to ascertain whether there was a violation of the forum public policy, 106 although a detailed test for the judgments public policy has not been developed to the same extent as the one from Leppik. However, the Leppik conditions are implicitly contained in the public policy exception to the recognition and enforcement of judgments. Proportionality stricto sensu was confirmed in Gambazzi where the CJEU stated that the sanctions restricting the right to defence 'may not, however, be manifestly disproportionate to the aim pursued'. 107 The necessity test is contained in Article 48 of the Brussels I Regulation which allows for partial enforcement of the judgment whose recognition and enforcement is sought.
108 Therefore, the Regulation itself promotes the application of the least restrictive measure. The suitability test is imminent to the refusal of recognition and enforcement of a foreign judgment since it reaches the desired goal. The judgment does not produce effect in the State of recognition and is thus unable to produce harmful effects. The prohibition of arbitrary discrimination relates to the whole body of EU law since it forms one of the general principles of EU law.
109 Therefore, when applying the Brussels I Regulation, the Member
States have to obey the general prohibition of discrimination envisaged in the Lisbon Treaty. 110 Proportionality in the context of the four freedoms public policy operates once the need for restriction has been spotted. Only if the restriction is proportionate can it be used. On the other hand, in the judgments public policy, the proportionality test forms part both of the establishment of the public policy violation (proportionality strict sensu) and of the estimation of the actions to be taken after the violation has been established (the necessity test to decide upon partial recognition v nonrecognition). Although proportionality takes place in a different context and stage of the cognitive decision-making process in the use of public policy in the two areas, it serves the same aim -to balance the restriction of the five freedoms and the alleged public policy violation.
Time and space variability of the notion and the CJEU's review of limits
The previous sections infer that there is an autonomous framework of public policy at the EU level. The CJEU has given some basic guidelines as to the conditions which have to be fulfilled to constitute a public policy violation. However, the content of that framework has to be determined based on the specificities of the Member States and their basic values in the relevant period, as was decided for both the four freedoms and the judgments public policy. 111 Meidanis was right to conclude that public policy 'has a chameleon ability to change from country to country in terms of method of intervention, terminology, structure, method of creation and -needless to say -content'. 112 The nationality of public policy is preserved because, without it, the exception based on public policy would in large part become futile. If there was only one public policy concept shared by all the Member States, they would not have an opportunity to form restrictions based on their particular national values. 113 The limits of the notion, however, are still set in the EU law and assessed by the CJEU 114 since it is only its duty to interpret the EU law which aspires to create a functional internal market with the four (five) basic freedoms operating well.
Differences between the usages of public policy in the two areas
Discriminatory nature
Public policy is used to protect the values and principles of the domestic legal order in its use in both areas. There will thus sometimes be a certain bias against foreign goods, services, persons, capital or judgments. 115 In Van Duyn, the CJEU allowed such a bias to take action. Practising the beliefs of the Church of Scientology was not forbidden for domestic nationals, but Mrs Van Duyn was still not granted leave to enter the United Kingdom due to her prospective employment by that institution. However, this part of the ruling was implicitly changed in Adoui and Cornuaille v Belgium 116 since it did not conform to the general prohibition of discrimination.
117 In that case, Mrs Adoui and Mrs Cornuaille were to be expelled from Belgium since they worked in a bar 'which was suspect from the point of view of morals ', 118 although that point of view of morals -prostitution -was not prohibited by Belgian legislation. The CJEU concluded that no public policy violation can be established if the activity in question is allowed for domestic nationals.
119 In a fairly recent case, Josemans v Maastricht, 120 the Court came to a different conclusion, but tried to distinguish it from the Adoui and Cornuaille case. In Josemans, the issue was whether the municipality of Maastricht could forbid the consummation of marihuana for persons not residing in the Netherlands if the consummation is allowed for Netherlands' residents. The Court distinguished this case from the Adoui and Cornuaille case by observing that traffic in narcotics, except for medical uses and scientific research, is prohibited in all Member States, unlike prostitution. Having that in mind, Maastricht has the right to use the public policy exception to prohibit non-residents from entering well-known 'coffee shops' if their large influx actually disturbs public policy by increasing crime and illegal drugs sales.
121 Without going into a detailed analysis of the reasonableness of this case, 122 it can be concluded that in some instances the four freedoms public policy may be used as a device of discrimination. 115 Corthaut (n 2) 92 emphasises the existence of bias towards aliens. On the other side, it is hard to imagine that a Member State would refuse recognition of a judgment allowing something that exists and is allowed in that Member State.
123 To give an example, if the State of recognition allows multiple damages, it cannot refuse a foreign judgment entailing the same level of damages. The public policy exception may be used only if recognition and enforcement 'would be at variance to an unacceptable degree with the legal order of the State in which enforcement is sought inasmuch as it infringes a fundamental principle'.
124 This requirement is hard to reconcile with the scenario of non-recognition of the foreign judgment which entails something allowed in the Member State of recognition.
125
To depict this difference, one could say that the uses of public policy in the two areas always work as a 'shield'
126 of the domestic system, but the shield for the four freedoms may be a bit bigger and thus a bit more protective.
Content of public policy -economic interest
The CJEU has consistently held that economic interest cannot justify the restriction of the four freedoms.
127 This is quite logical since the four freedoms are to be preserved and given priority due to their importance in an economic union such as the EU, so the protection of economic interest of one Member State towards the other should not be allowed. Otherwise, the creation of the internal market would be at stake since every country would be able to restrict the four freedoms by claiming economic disturbances that could arise from the free movement. 128 The CJEU has recently decided that mere invocation of economic interests of a State may not constitute a public policy exception for the free move-ment of judgments. 129 However, having in mind that a party's interests are usually directly protected when the judgments public policy is invoked, there seems to be no reason why economic interest would not be allowed under that exception. It is plausible that the CJEU would allow the refusal of recognition and enforcement of a foreign judgment containing, for example, excessive damages or excessive lawyer's fees. In some Member States, similar situations already form a public policy violation and create a ground for the refusal of recognition and enforcement of foreign judgments under the Brussels I Regulation. Examples are France where an English judgment was refused since the uninsured employee had to pay around 85% of the damage whereas the employer was to bear only the rest, and Sweden where the recognition of a judgment was refused due to the level of damages awarded. 130 It is true that the economic interest of a Member State is in question when talking about the four freedoms, whereas the fifth freedom concerns an individual's economic interest. Therefore, this difference in content mainly arises from the different manner of operation of the two public policy exceptions.
Whose human rights are at stake?
When it comes to human rights protection, there are some differences in the operation of the public policy restriction. The restriction of free movement of goods, services, persons or capital justified by the public policy of a Member State offers 'a protection for the sovereignty of the various Member States'. 131 The four freedoms public policy juxtaposes the policy of a Member State to the individual interest of other Member States' nationals, goods, services and capital. The objects of protection are public/state interests that concern the whole society, as might be seen in the CJEU's case law related to that area in which the Member States mainly invoke provisions of public law that tend to protect the interests of all the citizens. 132 It will rarely be seen that the four basic freedoms are restricted based on a threat to the human rights of only one individual, even if they form the fundamental principles of a legal order. On the other hand, when talking about public policy as a justification for the restriction of free movement of judgments, one can often pinpoint an individual whose rights are at stake, especially concerning human rights related to procedural standards which are often invoked under the judgments public policy exception. 133 It can thus be said that the judgments public policy actually has the strength to lift the protection of an individual's human rights to the public sphere. There must still be a belief that the right concerned is recognised by the State as essential.
The contrast is best seen in cases of violation of human rights, whereas the difference might diminish in other areas. In Krombach, an individual's right to a fair trial was violated which led to a refusal of recognition of the foreign judgment. In Omega, a British company's freedom of movement was restricted since their product, 'laserdrome', violated human dignity, a principle of the German constitutional order. It is to be noted that the dignity of all the members of German society, not a particular individual, was endangered. This difference is a product of the fact that recognition and enforcement of a judgment primarily concerns the parties to the judgment.
Assessment of the comparison
Restriction of the five basic freedoms encompassed in the notion of public policy is not easily determinable due to its variability in time and space which might lead to a lack of predictability and legal certainty in its operation. It can appear that public policy is the Procrustean bed, one notion to fit all intentions and applications. However, the truth is far from what it seems to be at first sight. The public policy exception is actually interpreted very strictly, which makes it operative in a very small number of cases. The CJEU's and national case law has shown that the public policy exception is reluctantly applied in both its areas of usage. 134 In order to trigger the application of public policy, there must be a violation of a fundamental value, and this fundamentality must be scrutinised carefully. A good explanation of what may be considered to be public policy is that it 'refers to the minimal conditions that make possible the existence of the legal order and the State community to which it applies while they protect their integrity'.
135 Therefore, the lack of predictability is diminished if one keeps in mind that the very base of a legal system must be endangered in order to invoke public policy.
It has been shown that the usages of the notion in the two areas elaborated in this paper are applied in a similar manner -their scope is interpreted restrictively, they concern a violation of a fundamental value/ interest/right and are both determined in a national context at the in- 133 Hess and Pfeiffer (n 80) ch 3. ternational level. The exact content of the notion is in both cases undeterminable in advance, precisely due to its variability. 136 Some areas, like human rights, overlap and their violation may constitute a violation of public policy in both areas. Therefore, it is clear that the technique of application is similar, if not even identical.
However, the differences come into play when the addressees of human rights are considered. The judgments public policy will often protect the rights of the party subject to the judgment whose recognition and enforcement are being sought, whereas the four freedoms public policy protects society as a whole. Similarly, it is clear that the four freedoms public policy is never to be invoked to protect economic concerns, which is not true for the judgments public policy since it may protect the party's economic interest by protecting the State's public policy. Additionally, the four freedoms public policy might sometimes protect domestic nationals or residents and discriminate against foreign ones, which is unlikely for the judgments public policy.
This surely does not mean that there are several public policy concepts, only that the uses of the concept in various areas ask for different methods of operation. It is no exaggeration to say that each and every use 137 will demand strict interpretation and violation of a fundamental value and that there will most probably be some differences in the operation of the device and in its content.
Conclusion
The free movement of judgments is considered to be the fifth freedom which implies that it stands side by side the four basic freedoms. However, even this limited examination shows that no strict parallels should be drawn. EU law uses the same concept to justify the restriction of all five freedoms, but the concept of public policy does not operate identically in both cases. Only its international level is used, and in both areas the exception should operate similarly regarding its purely international and European level. The substantive and procedural dimensions show that specificities of the uses in the two areas ask for the more frequent occurrence of different dimensions. A restrictive interpretation is required regarding uses in both areas, and there should always be a violation of a fundamental value or principle that has to be determined according to each Member State's view. Although there are similarities in the application and determination of the 'two public policies', nuances between them mean that they merely overlap, but that they are never equal. Differences exist regarding the protection of economic interest, the discriminatory nature of the four freedoms public policy and the protection of the fundamental rights of the addressees. Still, there is just one concept of public policy in the EU, or, better to say, each Member State has its own and only one public policy. The fact that it operates differently in different areas does not make it split into or create two separate notions. The core of public policy is always the same -protecting all or certain citizens' interests and rights.
